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In the Matter of Arbitration Between:

)

)

)
ARCELORMITTAL ) Grievant: R. Kerr
and ) Arb. Docket No. 120208
) Grievance No. 26-Y-021
)
)

Case 56
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INTRODUCTION

The Undersigned Arbitrator Wwas appointed according to the rules of the applicable

collective bargaining agreement, The hearing was held on February 29, 2012 in East Chicago,
IN.

Mr. Philip Brzozowski, Labor Relations, represented ARCELORMITTAL, hereinafier
referred 10 as Arcelor, the Company or the Employer. Mr. Jim Whited, Rail Operations Shift
Manager; Mr. Malty Earving, the Grievant's Supervisor in Rail Operation; Mr, Bill Calhoun,
Manager of the Rail Operations Group; Ms, Tracy Brough, Director of Internal Logistics; and
Mr, rmVﬂn.Mmguofhmedaﬁom,autesﬁﬁedonbehnlfoftheCommy.

Emhpmyhadaﬁnumdfaiﬂppomnﬁtytopmemmdmnamimwimessesmdto

p:emcvidmatthehm& Thepuﬁumtedpost-hemingarglmmwarthelelephone
on March 7, 2012, at which timethehenringwasclosed.

Issuels)
WastheGdevammminamdforjuswausemdifnoLwhnshauunremedybo?
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The Union challenges the Company’s discharge of the Grievant for "repeated violations
of Personal Conduct Rule 2 P. ., neglect or carelessness in the performance of duties assigned or
in the use of Company property.” In addition, the Grievant was cited for violating two safety
rules and on the basis of his "overal unsatisfactory work record.”

The discharge action resulted from an incident which ocourred on December 29, 2010.
Mr. Jim Whited, Rail Operations Shift Manager since 2006, testified that he is in charge of
cooxdinaﬁnganddireetingmilmovemmtatEastPlamNo.Z. He stated that on the day in
question he was in the office with Mr. Malty Earving, the Grievant's Supervisor in Rail
Operations. Whited saidﬂrathetoldEmhgtocalltthﬁcvamandaell him to deliver two
loads from the 7 Blast Furnace to the 4 BOF Hot Metal Smﬁon,alsorefenedtonsthe4SP(Stecl
Products).

The loads in question are two Pugh ladles full of molten iron mounted on rail cars. Each
Pugh ladle carries about 162 — 220 tons of iron, Employecsinthe’l‘oweraﬂBlnstanaceare
notified that a move is going to occur. TheLocomotiveOPemmthenpmhesth:PughLadle
cars on the hot metal track to the 4 BOF., Barvingwstiﬁedthatatthcswimhgoingimotbztt
BOF,theOperatordetachesandmovesdwlocomoﬁveﬁomapositionbehindthel’ughladlwto
a position in front of them. Asbepuﬂsnorthofthesmﬁon.hcmustwaitforthegmenlight. He
blowshishomasheproceedsthroughthehotmetalstaﬁonsotlmtheemploymin&cstaﬁon
eantakedownthzmnnbersofthcl’ughlndla. Whenhchnsthegmenlight,hcthcnrevmthe
locomoﬁvcandpmhesthe?ughladlesbacksouﬂ:inmthemﬁon,usingarcmoteconmoldevicc
and riding on ane of the Pugh ladle cars.
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AcooxdingtoEarving,aredﬁ@:tdoesnotmeanthattthocomoﬁveOPemtormaynot
proceednorﬂ:ofthcstaﬁon;itonlymeansthathcmaynotpushthel’ughIadl&ssonthbackinto
the station. Ifthemnployeeisnotsmofthestatusofthclight.hecancallemployeesatthe
station or call back to Earving, Earvingtesﬂﬂedthatitisimpommmhavethegremlight
conﬂngbackmtomcmﬁonmethmdebcothuPughhdleswaiﬁngmthemﬁom
Employeeeatthestaﬁonmreq\ﬁmdtomovetthughladlesarmmdwithacarpullerandnttmh
elecu-icalwirestoﬂ:@minordertopomﬂxemcml. A collision between the Pugh ladles could be
extremely dangerous to employees and to the Company's equipment in the area, since it could
result in the spilling of hot iron.

Thccmployeesatthehotmcmlstaﬁonnotiﬁedegmthattheydidnotsecﬂm
Grievant going through the station headed north. Whited testified that Management realizad that
theGrievanthadmtm-nedto7Bhstanaoeﬁom4BOF,bmmathisloadshmimtbeeuentemd
into the 4 BOF tracking system. WhitedsaidhecanedthcpmoninchnrgeofthMBOF,who
saidthathewasmnpﬁsedwﬁndtheGdevmfslondsinthehotmatalstaﬁonﬁme. Whited said
tha:hediscussedthcsinmﬁonwithBarving,denrvingtalkedtotthﬁmL Earving told
Whitedthﬂnﬁamﬁngwtb:GdevamheconcludedthntheGﬁwmhademmdﬂn4BOF
onamdﬁghtandhadnotmlledforclwancebacktothe7anaceﬁ'0mthe4BOF.

Whimdsaidthathemd&rvingcalledthcGricvantonthetelapboneforanexplnmtion.
HesaidthattheGﬁwmmldmetnthatitwasvaymyandﬂmhedidnotmtheredlight.
Whitedmidﬂmtheﬁﬁevantgavenocxplmaﬁonforfnilingwobminclmnce for his return.
WhibdwldtheGﬂwmﬂmbecanseofhisnﬂeviolaﬁms,Whimdwaswmingvthhm
Protecﬁontoeaconhimoutofmeplmt
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After arriving at the Grievant’s location Whited sent him for a fitness for work
evaluation, because, he said, the Gricvant had performed this job many times and on this day he
deﬁatedﬁomthcwayinwhichhenormallyp:rformedh. He had performed the job correctly in
the past, even earlier that same day. He had also been trained on the correct procedures. During
the grievance procedure Whited also said that the Grievant's anger contributed to the decision.

Under questioning from the Union, Whited acknowledged that there is now a more
formalmethodofcomunicaﬁnglocomoﬁwmovememﬂ:mmsinmdstenoeattheﬁmeof
this incident. Tthnionpoinwdomthntoneofthemleswithwlﬁchthe(}ricmtischarged
mysmmﬂ:eemployeemuamnomcmnhoismoving,mdoesnotmqtﬁmmhngappmval
for movement. Whited stated, however, that the rule has been interpreted to require clearance
from Management before moving on a rail line where hot metal is transported.

The Union also questioned why Management did not investigate the GPS records or the
telephone records between the Grievant and others near the time of the incident. In addition, the
Union questioned why he did not send anyone to examine whether the area was unusually
steamy. Whitedmpﬁedthnhedidnotthhkanyofthaestcpswucmeeamy. The Union
qmﬁmedWhitedehcthutheGﬁwam’smgamuaﬂertheapparemchmgcinmc
decisiontoscndhimhomeimmediatcly,andifso,quuﬁonshowtlmangercouldfomthebasis
of the decision to send bim for an evaluation instead.

EarvingtesﬁﬁedovertheobjecﬁonoftheUnionbmsehchadnotbeeuprewnatany
ofthegrievancemeeﬁngswh@mheoouldhmbecnsubjectto questioning from the Union. He
hasbemwithtthompanysinceJulyonOlO,mdhadjustcomplewdhishiningasa
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supervisor of Rail Operations at the time of this incident. He had worked at a local railroad for
14 years, prior to his job with the Company.

EuvingwsﬁﬁedthataﬁerdehvedngﬂnPughhdlcsmthesmﬁon,thzemployeeis
required to ask for clearance to return back on the same tracks to the 7 Furnace. Earving testified
thathereceivedatelcphonecallﬁ'omthewpervisoratthc4sp,aakinghimwhetherhekncwthat
oncofhisemployeeshadmadeadeﬁveryonamdﬂgbt Earving and Whited knew that the
Grievant's locomotive was back at the 7 Furnace. They could determine this by looking at a
scmcnintheofﬁce,whichu‘acksthclocomoﬁvesviaaGPSsystm,whichisgmmﬂybutnot
completely accurate.

Earving testified that the Grievant had moved his locomotive without clearance on the
hot metal track the way back to the 7 Fumnace. He said that without clearance the Grievant could
havcnmintoanotberlocomoﬁvetrmsportingPughladlwonthcmk. Earving concurred in the
decision to send the Grievant home, because hie had violated important safety rules, delivering
hot metal on a red light and occupying the hot metal track without authority.

Under questioning from the Union, Earving testified that it would take about 15 minutes
fonthﬁwmmperfomﬂ:cshmlcopmﬁonofmovingtthughhdlnmthe%Pmd
retuming to the 7 Blast Fumnace. He could not recall whether he noticed the Grievant's
whcreabomsontheGPSwhﬂchcwashmsporﬂngthetwuladlaﬁ'om7mece. K he had
mﬁeedthathaﬁﬁﬂmhadmvedwithomdmhcmnldhaveMedmradiome

Grievant.

EuvingdidmtmﬂbiswnmmﬁmwitbtbeGﬁmmorwithmyoﬁumployees
that night. Hcacknowbdgedthathedidmtquuﬁonotherminthemﬂmﬁgmm
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did not check the audiotapes or GPS records. He said that nothing that the Grievant said about
theaimationledhimtobelicvcthatitwasnecessaryto check the tapes of telephone
conversations or the GPS records. Earving did not appear at the second or third step hearings.
Hcproﬁdedawﬁwmsmtementabommcmamaﬁerthemhdmpm&aboutseven
months after the incident,

Earvingalsowsﬁﬁedthatwhenhcta]kedtoﬂ)eGricvant,theGﬁevantsaidthatitwas
steamy and he could not see the light well. According to Earving the Grievant told him that as
hegotupclosetothestntionwhenhewaspushingthePughladlabackinmthestaﬁon.hccmﬂd
see that the light was red. EsrvingsﬁdthatoncetheGﬁevammrhathehadamdlight,he
should bave called the station or Earving,

Mr, BillCalholmisManageroftheRailOperationsGmupandhasMyw'swiththc
Company. HesaidheﬁrstlcamcdofﬂleDeccmber29incidentwhcnWhitedandEarvingwoke
him with a telephone call. Aﬁarwhaithcytoldhim,hetoldthnntoteﬂtheGﬁevanttogo
homc,and“mitforMmgememtocaﬂhim,becauscofthcsuiousnaImofthcincident He
said that Earving and Whited stayedlateandperformcdaninvesﬂgaﬁon. and on the following
dathasdetmminedthmtheGﬁevmtsbouldbennpmdudpmdingdischarge.

Caﬂmmsaidthsthewnsinvolvedmﬂmdedsiomandoomhﬂedthatthcﬁﬁevmbad
committed two serious safety violations. One of his chief concemns was the level of danger to
othm-anployeesinthemﬁomtheGﬁevam'sacﬁom Healsooonsidcmdthe(]rievant'spast
discipline for carelessness. lnaddiﬁon,heoonsiduadthc(}ricvm'ssixyearsofservicc,md
concluded that he was due no special considemﬁonfortbis,asbewasamlativclyahnn-term
employee.



'Y ssve st LATI BV R V] I |

Cathoun said he concluded there was no reason to listen to the tape recording of
conversations that night. He acknowledged that during the investigation no one from
Managanemtalkedtoemploymatthc4BOFortoanyotheremployees other than the
Management supervisors. He said that he would have done so if the incident had been classified

asa“nearmiss,"b\nitwmnotconsidereda"nmmiss."

Calhoun also acknowledged that many Locomotive Operators have run through switches,
whichissomethingtthﬁevammsdisciplmedforinmepastmdmthemgcmml
negligence rule at issue here. Calhoun said that it would be rare for a Locomotive Operator to go
through his career without running through a switch. He said that 30% of Switchmen have run
through switches in the last 10 years.

Mr. Dennis Shattuck, Chairman of the Local Union grievance procedure since 1995,
testified that another employee was involved in a rail incident shortly before the incident here,
andanissmaroseoonwningwhetherﬂ:eemployeehadclearanceonthehotmetaluack. The
Unioa requested the tapes of the telephone conversations between the Locomotive Operators and
Rail Operations with regard to this carlier incident, The parties discovered that they could not
retrieve the archived recordings at that time. Shattuck testified, however, that this should not
hwelﬂecmdtheﬁﬁcvammthiscasebecmuthepmbhmwmmgniudbyﬂnﬁmcmis
imidmaosemdﬂwUnionmquesbdmpeshthismednﬁngthemondmpofthcgﬁmce
procedure. Howcver,theUniondidnmweivemcmdiommdSlnm»kmmﬁﬁedthath:
oouldpickuptheGPSmcmdsonlyaweekbefomﬂaeubimﬁonhnﬁng.

Shmﬁdsomﬁﬁedﬂmhehadhnrddmingﬂminvsﬁgaﬁonofthegﬁevmthm
another employee, Mr. RobenBateman,Sr.,hadsomeimpommmleintheincidem. The Union
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was not able to successfully reach out to Bateman to come forward and give his information until
a few days before the arbitration hearing. Shattuck was considering subpoenaing Bateman to
appear at arbitration when he came to Shattuck’s office and agreed to testify.

Batemantestiﬁedtbathehaswm'kedfortheCompanysince2004. On the night in
quesﬁonhewastnnsporﬁngtwo”pumpkin"ladlwandsomeemptycarsﬁ'omthc4BOFtothe2
BOF. Hesaidthathcaskedforclearanceonthehotmztaltmckmdwastoldthathehad
clearancebuttowatchoutfortheGrievamwhowasmakingadcliveryaithe4BOF. When he
approuhedmedmwhcremﬂehadbeenamem"mmiss”inddmhereqmwdclm
agdnmdwasmldbymmlmownmpervimrﬂmtheGﬁevmnwaswaiﬁngmemnmwpass
by at the "runaround,” the switch area near the 4 BOF, At the runaround Bateman got off his
enginemreaﬁgnaswitchandspoketomeeﬁcvambﬁcﬂy about repairs to Bateman's
motarcycle. He also stated that he heard someone from the Command Center tell the Grievant to
wait for Bateman to pass, He said that if he had been the Grievant in that situation, he would
have concluded that he had clearance to move after Bateman had gone by, without additional
contact with the Command Center. Hetesﬁﬂed,howeva,thatclmnceproceduresmmicter

Dow.,

BatemmtesﬁﬁedthathewasapproachedbytheUnionwﬁcrtopmvidethis
information, but that he never gave this version of events to the Company until very recently. He
saidthsthedidnotlikaththicvam,thnttbeGﬁevamslwayshadabemrmyofdoingthings,
and this was one reason he did not come forward earlier. In addition, Bateman had significant
mdicalpmblunsmmeﬁmqwhichemunﬂymmdeadhgmdsoﬂeuhuni&whichhe
received five days afier his father's death. Hesaidthmh_echangedhismindabomcoming
forwardbecmsebeﬁmﬂythonghiabomhowtheGﬁevantwasaUnionbmmnr,andiftheir
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situations were reversed, he would want the Grievant to come forward for him. For this reason

he decided to testify at arbitration.

Mr.JohnKilbommtestiﬁedthathehasworkedfortheCompanyforabom12yearsasa
Switchman;hehasalsosarvedasanAssistantGrieverforLog'sﬁcsformeUnion. He testified
that he has run over a switch and that it is very common occurrence. The Company does not
demote employees for running over a switch. He also testified that if he had found himself in the
samcﬁmaﬁonasﬂ:eGﬁcvangasdesm'bedbyBatcm,hcwouldhwcbeﬁwedmmhehad
clearance to move on the hot metal track.

TheGﬁevnmtesﬁﬁedthathebeganworldngfortheCompanylnzw. He said that on
tbedayinquesﬁonhewasupatthe731astFummwhsnheﬁxstreceivedthecallfromEm'ving
to move the Pugh ladles. He asked Earving if he could finish his lunch. He said that Earving
hung up and called him back and said “no.” The Grievant said that he interrupted his lunch, cut
the load and proceeded towards the 4 BOF, He said that upon arriving near the 4 BOF he set the
switch to proceed with his ladles into the runaround. He then disconnected the ladles and went
arotmdﬂ:antoeomcbacktothesametmckasthelad!esnowinﬁ‘ontofthemwithﬂae
locomotive, He testified that he then began pulling the Pugh ladles along the delivery track and
whhcpusedﬂnonghthcstaﬁonhcblcwhishomsmdbcﬂstoalmthcstaﬁonanployees,so
that they could record the Pugh ladle numbers. He said that he saw a green light as he went
dmughthesmﬁm,mdﬂmonoeomseesmemnmmemployeeneednmmeckagam

The Grievant testified that when pushing the Pugh ladles into the station, the railroad cars
&re on an incline coming into the Station. Therefore, the Operator must carefully control the
speed of the railroad cars during this operation. At this point he was operating the locomotive
from & remote control device, while riding the Pugh Iadle car, and therefore said that he had an
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exu'aincenﬁvenottob\mpanything,sinccheﬁskcdspﬂljnghotironﬁomthchxghladlconto
himself.

TheGrievammﬁﬁedthatwhcnhewemtomakcthccutmleavcthchghladlwatthe
station, he realized that the light was red, not green, and believed that he had made a mistake.
Hetestiﬁedthathewas"ﬁmkedom"and“ﬂustered“mmalizeﬁmhehadmadesuchamismke.
which he said is a mistake he would never make, He said that he pulled the pin to detach the
hlghhdlecmﬁnmthelowmoﬁve,blwkedthehghhd!cmpmmdedmnhmm
engine and then south back to the switch. He said that once he realized what he had done he was
scared and wanted to leave the area. The Grievant said that he told his co-worker Tim Hubbard
Mhemmm&mmhmgmmrougharedﬁmmhkinghwasmbemseﬁxm

was so steamy.

The Gn'evantsaidatthatpohthahadheudBatcmaneallforclwancconﬂmhotmeml
track. TheGﬁevanttesﬁﬁadthntEarvingthcnmldtheGﬁwammatBatemanwusonthewayup
withthepmpkinandthatthcﬁﬁevmahmﬂdstayinthecleanmﬁlnatamnnwentby. The area
is“ﬁght,”aocordingtothcﬁn'evam,mdsoboﬂlOpmmwcreoffofthcirlocomoﬁvcsand
ulhdwitheachotberhieﬂyabommpainﬁng&tmm'smommyde,whinhisahobbyofthe

Grievent's.

lheGﬁevamtesﬁﬂedthatEuvingmnedhimsMrﬂythmuﬁuonthewlephonemd
asked him what had happened. Hesaidheexplmedtoﬂarvingthatﬂnerewasalotofm
mdhethoug!nhehndamﬁgdewhmhemaIMdhedidnthegmmmdleﬁﬂ:e
arca. mcﬁevnmtwﬁﬁedthatEuvingdiansayn&mﬁmcﬂmthmwasapmblunwhh
the Grievant’s clearance in retuming. Whited called him a few minutes later and said he was
sending him home because there was a problem with clearance,
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thnWhitedam‘vedatthe7Fwnacehcsaidthathewasscndingthc0rievamfora
fitness to work exam. The Gricvant said that he was upset at being sent for the test, because
nothinghadhappmed;thmhadbeenmaccidemandhehadn’tmckedanything. He went for
the fitness to work exam and passed it. He was sent home. He said that after that, the Company

never asked him for his version of the events.

TheGﬁevantwasaskedbythcCompanyatm'biu-aﬁonwhyhedidnotnotifyasupervisor
when he realized the light was red. He said that he did not do so because he had atready made
mecmmﬁswmecmdthehghladlemwhmhcmﬁzedhismismkemdﬁmgmm
and wanted to get out of the area. Hesaidthnheneverpurposelyviolatedthenﬂcagninst
movingonaredlight.Hemﬁﬁedthathedidnottellliarvingimmedintelyaboutthehcident
becausehcwasaﬁaidthatEarvingwouldlookfor”anyreasontohanghim"andhewamedto
figure out first what had actually happened. He said that he could not remember whether he had
raised at Step 2 or Step 3 of the grievance procedure the telephone conversations regarding his

clearance to move.

WhitedchthﬂB@cmmmldhimfonheﬁmﬁmcjmtthewukbefmthehearm;
about the information he gave at arbitration. He said that he did not overhear a conversation
betwemEmingandthuGﬁevmabmnclmmthehotmwmckondmdayoﬂhc
hcidmwdthathewnswith&rviugintheomcethatday. He said that in any event such a
conversation would not have constituted clearance, Earving also testified that he did not recall
thisconversaﬁon.mdcv:nifithmioccumd,itdidmtconstinnecleamnce.

OnmhmlCanmmtmﬁﬁedmmhedisagmednmhKﬂboumcﬂmﬂmofunploymnm
switches and are not disciplined. He said that 28 switches had been replaced this year and that
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often the Company does not know who has run over them. When the Company is aware of who
has run over switches the employees are disciplined. He said that he was aware of another
employee being demoted for 30 days for running a switch.

Ms.TmcmeughmﬁﬁedthatsheisDivisioanngerofIntmmlLogisﬁcsandshc
was present at the second step grievance meeting. She said at that time that the Grievant said he
bcﬁcvedhehadcleamcebecauschchadmlkndemmm,mtbwmsehehadhada
conversation with Rail Command. M. JimVilsa,meofLaborRelaﬁonsforthcpasttwo
yeam,teaiﬁedﬂmth\canmdedthesprbeﬁng.mdthc()ﬁcvantgavethesameexplanaﬁonat

that point in time.

The Company's Pesition

o Several of the Union’sﬁctundarglmmshomdbeignored by the Arbitrator because
thcywarenotmiseddmingthcgricvanceprooedure. According to the contract, facts not
pree:mdpﬁorwsprofthegﬁcvmceprocedmmaynotbepmntedinubiusﬁon
haddiﬁon,misingthcseﬁmMMg\menumﬂﬁspomtmﬁmecthqmﬁonﬂwir
credibility and the weight they should be given.

. hclndedamongthesefactsmdugmmmthetesﬂmonyofWimessBaxunanmdtbe
arguments regarding sending the Grievant for a fitness to work evaluation.

* TheUnion’snrgummmgmdingmmdingmeGﬁevmforaﬁmessmwmkevaluaﬂon
Mancw&oryofthemsemdmybcmcﬂﬁontouytobﬁngthismsemdathe
umbmnaofmothuarbiuaﬁmawmdthNWasissuedaﬂnthegriwmpmcedminthis
case was conducted.

. ThengmmnmmggesﬂngﬂlattheCommymishmdledtheinvesﬁgaﬁoninthismm
a new argument and a red herring.

° MUnimahonisedanewunumemwhhmgmdtodiscipﬁmofemployeesfmnmﬁng
swimhcs,whichissomahingtheﬁﬁcvamhndbecndiscipﬁnedfminthepast The
Compmydounmdisciplinefmaﬂoverrmswitchmbwauscitdoesnmkmwthe
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identity of the employees who ran them. When the Company knows who is responsible,
Management disciplines employees.

Although the Union may have asked for the audiotapes of conversations, this case is
diﬂ'uuntbmtheothercasewhemtbeanployecinsinedhehadmuivedclmmce.
HereiheGﬁwantdidmtmakethmamcmcntearﬁcrinmepmewdingsmdthmwnsm
needtoobtainthctapwbcforethcywcrcmsed.

Theconuactualpmeedmewaspmpalyhmdledandﬂ:emspensionwasconvmedma
discharge. TheUnionhndtheabilitymmiseaﬂtheﬁmandissuu,mcludingwhether
ﬂ:erewasaconversaﬁonwiﬂ:ﬁarvingmgmdingclmthnwasdimctedattbe
Grievant and overheard by Bateman. The Company’s evidence is consistent with the
Gﬁevmt'stasﬁmonyatubitmﬁonthathewnnmdmgetomoftheareafastandthathe
eonchxdedﬂmﬂmthcemddpmceedonthchotmmmks&omhisfacetoface
conversation with Bateman,

lheseredherdngsshONdnotdeﬂectthcArbimmr'smenﬁonﬁ'omtherealfactsofthc
case, The Grievant was terminated for violations of two rail safety rules. It is undisputed
mathemovedhotmetalonnedlight. He had moved hot metal at the 4 BOF before and
steamisncommnncondiﬁoninthcplnm.

Theeonsequemofmovinghotmemlomamdlightcanbeveryscrious. A collision
amongPughladlamaywmehotmemlspinage,resulﬁnginmqiordnmagew
equipment, and possible injury to other employees,

thntthrievamreaﬁzedlﬁsmistakc.h:didnotcanampuvisor. Although the Union
argxmﬂntﬂ:isdidnotmchnicanyviolmﬂwnﬂc,heshouldhavecanedthesmvisorat
that point in time, Beeansehewasaﬁaidoftheconseqmnees,hedidmtreportthe
sihxaﬁonbzﬁﬁmplymﬂmdtotb:?Fummmdﬁxﬁshedhislumh.

EvmifthcArbimmrwetctolwkpmtheMsimiesbetwmwhatwasmpomdn
Swp2mdSmp3oftheuievmoemocodmgmcGﬁcvmthasmtpresemedconviming
evidcnccthathehadcleaxmetnenﬁ:rtbehntmetalumh. In contrast, Bateman asked
foroleuanoemulﬁpleﬁmesbeforeenuingﬂmm

lhcpmﬁnsﬁpulmddmaﬁuﬂwminddcm,cmp]oyeesmmwmqtﬁndmukfor
clearance more clearly. Howcver,thisdomnotmnthatemployeuwmnotreqnﬁnd
maskforcleamnceinthepastbeﬁ:rcthnnewpmcedmwmtintoeﬁect
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° Bammm’stsumonydcmonsmﬁthmm:Gﬁevantisanemployeewhodoeswhmhe
wants to do and likes to do things his way. His short career with the Company supports
this view of him. Hehasahistoryofsafctyviolaﬁons,andinthismeengagedinvay
serious safety rule violation. He has also demonstrated a lack of remorse or

. TheCompanyalsomhmitwdamxmberofubiu'aﬁonawardsinsupportofitsposition. In
one case, an employee with a discipline record which the Company said is like the
Grievant's record leﬁhisstationwithommnnissionandshowedmhwantondinegnrd
for his job that the arbitrator upheld the termination. Here the Grievant demonstrated a
wanhondimgnrdforthenﬂesmdaﬁergoingﬂmughamdﬁghghedidmtmponigbm
went back and finished his lunch,

° Fmaﬂofﬂxcabovereasons,ﬁxeCompanyarguesthntthegﬁevanceshOMdbedcniedand
the discharge upheld.

Ihe Union's Position

. Tthniondisﬁnguishesthearbiﬂaﬁonawardsubmimdbytthompmymwhichthe
employee was terminated for leaving his workstation. Here the Grievant was not
tcrminatedforthesameoﬁ‘enseandmpondedtodiscipﬁnebyimpmvingonhismﬁcr
conduct, in contrast to the employee in the other award.

* Another decision relied upon by the Company here involved an employee with a much
longer and more serious disciplirary record then the Grievant's,

. O&ameschdbytheCompanyinvolvethemihoadindumy,whaethemlescitcd
statedﬂmtemploymwomdbedischargedforasingleoﬁ‘cnse. The language of the rules
hemdmnotstatethatnnemployeewﬂﬂbetcnnimtedforasinglcoﬂ'ense. In other
cases cited by the Compeny, the employee had engaged in the same serious misconduct
on earlier occasions.

. TheArbMorshonoonsiderBawmm'smﬁmonybecmsehemmdhavebemcanedw
mﬁfyasambuMwim:ssmthedhecttsﬁmonyofEarvingdehiMsimmtwhof
thehtesﬁmonywascvidumethmmeUnionhmdforﬂ:cﬁmﬁmcnmehwing. The
UnionhadrepeatedlyaskedtheCompanyforthetuﬁmonyofEmving. In addition, the
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Union has no ability to compel employees to testify until arbitration, and considered
doing that with Bateman here. Bateman testified as to why he did not come forth sooner.

Funhanm,iftheArbiﬂﬁorcammcmslderthewsﬁmonyofBammmﬂzensheshould
notconsidathcmﬁmmyofEmvingeither,simehedidmtpmvidehist%ﬁmony
before the arbitration.

Asfortheﬁmmstowodtiwse,theUnionneverhasclnimedtbatthiswasthereasonfor
the Gricvant’s discharge in this case. However, the Union has raised this issue simply as
pmofinlm'gudueprocessissueahomhowtheﬁﬁevantwasuwedinthisom. He
wasscmformewstbecausebemadeﬂlewrongdecision,whichismtagoodmson

Theinddamatissnehenshoddhnvebeen&emdna"mmiss”simaﬁon,mda”nw
miss” investigation should have been conducted.

TheUnionisnotdismisdngthcimponmceofnmningthoughaswitch. However, it is
notuncommonmnmthmughaswmchandtheUnionisnzningthmnmningthmugha
switch should not weigh so heavily as part of the Grievant's record,

The Union disputes the Company's allegation that the Grievant never made the argument
beforenbin-uﬁonthathchadcleamncetomwﬂwn‘umace. The process of
obtaining clearance was much looser and more conversational at the time and the
Grievant had clearance under this procedure. Furthermore, if the Grievant did not have
clearance under this looser process, then it is not clear how Bateman had clearance.

vaing'swﬁnenmtemmtmpmdmdaﬂ:nhethirdncpmeeﬁngwuhddmdlong
after the incident occurred, Itappearstobeaddreaudtoissuesdmtthompany
considered important at that time. Hisstntunqnonlyrcfcrsm“clem"w&ﬂlregamw
the red light issue,

TheU!ﬁquuestedatthcmondmpmdiompesofRaﬂOpuaﬁmcmmaﬁonsover
the radio on the day in question. Earving was the only Management witness with first-
lnndlmowledge,andhcdidnottmifyatthcmndoﬂhirdmp. The tapes would have
dmnsuawdwhmoonvuuﬁonsoccmred,mdtheyshmldhavebeenprsuvedand
presented. This is not a new argument, The Union took the position that the Grievant
Mdmmehmwbeﬁmmmmdfonhcmpadmingthcgﬁwmm
mmbhshtheeonversaﬁonsbetmﬂie(hcvmmde

In addition, the Union asked for the GPS records. They were never delivered to the
Unionmdthellnionlm!comgetﬂmnﬂleweekbefmﬂlehnring.
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The Grievant had made this move numerous times in the past without incident, including
on the day in question. TheCompanyhmnotdemonstrﬂedthattheGﬁevantshowed
wanton disregard for the rules, Most likely what happened was he made a mistake that
he recognized very quickly. Heoouldhavesimplyliedmdsaidthatthelightwasgreen,
andthefactﬂmthcdidnotdosoenhmceshiscredibﬂjty.

Whﬂetthnionwonldhaveadvisedhhnmmﬁfyasupewisorimmediatelyaﬁer
nmningatedlight,hdsﬁilmtodosoismorclmdmmndable,inlightofwhatdid
happen to him when it was reported. His concern that the Company would use the
imidentasapmmmgatxidofhimisbomembywhatdidhappcn—hcwas
terminated, TheGﬁevammndsupforhimsclf.andisnoterdbmeagcmmorby
Bateman Healsokncwthatanemployeewhowasabsohnelyinnocemhndrecenﬂybeen
fired for a similar incident.

Bnanm'swnduashommmeoneacﬁngvayweﬁmy,asldngforp«missionmmal
ﬁmestomakemthathewouldnotgetimotroublc,aﬁertheothercmployccwasﬁred.
The GPS photos are consistent with Bateman’s and the Grievant’s testimony.

The rule itself requires only that the employee announce his intention to move, not that he
must wait for clearance. However, the practice is to require more than just announcing
one’s intention to move, Both operators had been given clearance to go forward with the
neonmove-tthricvanttogoontothchotmetalmckandBmmantogoonthesidc
milstogetﬁxem-aslongastheywmhedoutformhothcr. Employees at Rail
Commmdhaveonlynnappxo:dmateideaofwhmthwpmrsonthemmdm
located. Bothcmployeeshndcleamce,inﬂiebmadconvmaﬁonalwaythatitwnsgivcn
at that time.

ItdoeeanakesensethatEuﬁngcmndteuthattheGﬁcvammintheunmonndif
he and Whited were not watching the GPS. Earving did not raise any issues about the
Gﬁwanfsclwmcehckto7FumaeemﬁlhcfoundomthatthePughhdlcnumbmhad
not been recorded.

Batanm'stesﬁmonywasnmreﬁnedbyEnwingorWhimd,whonidthcyconldnot
recall the facts, ’IheUnionlmdsoughtmbﬁngBarvinginmthepromseaﬂiuforjust
this reason, to determine the facts.

meﬁdmindicmthmmeCommnyistyingmaddtheclmmcismmwmehot
mctalissueinoxﬂertoaddmbstancetothcdischuge.
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CalhotmnevercalledtheGﬁcvamtogivebissideofthestmy. No one was sent to look
at the site to evaluate the steam situation. The Company did not keep or review the
audiotapes,eventboughMamgememwasawmoftheimPormnoeofsuchmpw,
because of what had happened days earlier in another case. The Union requested the
tapes while they were still available, This should have been treated as a "near miss” and
investigated thoroughly.

light or that he did not care about it.

IfﬂxeCompnnyisatauingthattheGﬁevmdcliberatelywentthmngbthered light, then
his past discipline for negligence is not relevant. If the Company is arguing negligence,
then the past discipline is relevant, bmtheGﬁevmtlndnottmdanyproblemssinceZOO&
except for running a switch, which is not uncommon.

Even if the Company has reason to disciplinetthricvantfornmningtheredlight,
discharge is not warranted. The Company committed a major due process error by not
evenbﬁnginghiminmquesﬁonhimabomtheinoidcm.whichsuggmthatthe
Company was on a fishing expedition to terminate him.

The Union cites an arbitration award in which the arbitrator ruled that the conduct of one
ofthempervisomwaslikcﬂmtofapromutorbuildingacase.

meUnionarguesﬂmthctunﬁmﬁonhemshmddbeovmdbecauscomoftbetwo
mainohnrgesagainsttheGﬁevantcannotbcsustnined.i.e.thechngcthathedidnothave

thcmdﬁgm,rmnﬁnaﬁmshouldmtbemminedfmtbischmgealm,becausemmqiw
clmgemnotbeminedmdbecauseMmagammengagedinmhsigniﬁcmduc
process violations in this case. Inuddiﬁan,theGﬁevantdidnotengagcinawmn
disregard for the safety rules.
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Findin d i
The Company has terminsated the Grievant for a violation of scveral safety rules, a
general rule regarding negligence and carelessness, and on the basis of his overall record. The
Employer bears the burden of proving in this case that the employee engaged in the conduct for
whichhcischargedaudthattenninaﬁonisappropriatetmdenh:mndnrdsofjustcanse. The
CompanyargnesthatithasmctthisbmdenwithmgnrdtotheGﬁevant'stermmaﬁon,andthc
Union disagrees.

The Grievant was discharged for several safety violations in relation to an incident which
occurred on December 29, 2010. The Company charges the Grievant on that date with: 1) failing
tomitforagreenlighttoemathe4SP(Swelednms)hotmetalstationatthe4BOFand
insmdenteﬂngonaredlighr.;nnd2)failingtoobtninthepmperclearmcetomdbackonthc
hot metal tracks from the 4 BOF to the 7 Blast Furnace. The parties presented a great deal of
conflicting evidence and argument at the arbitration hearing regarding both charges.

Some aspects of the evidence are frankly confusing, For example, the parties have used
the term “clearance™ at various times throughomthisdisputetodm’betheGﬁevant’smming
thestan'ononaned,nthcrthmonagreenlight.andatothuﬁmutorefertohinﬂegedﬁﬂme
to obtain clearance to return on the hot metal track. Forexample,Earving’sslatcmampmdmed
scven months after the incident uses the term “clearance™ solely with regard to the Grievant not
having clearance to enter the 4 SP hot metal station. The statement does not even address the
issue of clearance on the hot metal track. Inconn'ast,atth:arbimﬁonhearingtheparﬁmmed
the word “clearance” almost exclusively to refer to the issue of whether the Grievant had
clearance to return on the hot metal track
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With regard to the issue of clearance to return on the hot metal track, the rule with which
the Grievant is charged requires the employee simply to announce his intention to move. The
Union concedes, however, that even at the time of this incident employees were required to do
more than simply announce their intentions to move. Nevertheless, the requirements of the rule
or policy as enforced at that time were not explicitly described at arbitration — the Management
witnesses only testified generally that the Grievant had not met them. Perhaps the requirements
could not be described more definitely because they weren't very definite. The parties stipulated
inthisatbimﬁonﬂmﬁeprocedmesforseckingclmmcetomelonthehotmcmmkatthe
ﬁmeofthishcidmtmlwmmdlxsfomﬂmmthemwprocedxminsﬁmedmmis
incident occurred. Thepm'ﬁaahoinH'oducedevidenoeﬂmamtheremployeehadbeen
disciplined shortly before the Grievant, that problems in rail communication were part of that
grievnmeudemdsuggeswdthmthatwucmﬂimutheﬁmebawemthcpuﬁcsabomthe
clarity of the policy.

Under the standard of just cause, an employee may only be disciplined for a rule violation
if the rule or policy itself is reasonable and clear and is made known to the employee. Otherwise
thccmpbyeedoesmtbavemadequmoppomnﬁtymknowwhutwnductismquhndmdwhm
conduct is likely to result in discipline, 80 that the employee may conform his or her behavior to
the rule or policy. Thelackofclaxityinthepolicyhemisuigniﬁcmhuﬁmfnrthe&mpmy
toovercmneinmectingitsbmhnofestabﬁsbingthmtthﬁcvam’sacﬁonsviolatedﬂ:cpolicy
andth:refmcthattherewasjustwmcfortthmployutodisciplinetthﬁcvmnforaviolaﬁon
of the policy.

Thc:cismﬁciemevideneeinthemmdtodcmonmmthmﬂw&ievamandhis
loeomotivemetupwithEmployeeBatanan,whowasalsoopemﬁngalocomcﬂve,ata
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switchingmnearthe4SP,justaﬁcrtthﬁevamlcﬁtthnghladlcs. The Gricvant presented
evidence during the grievanccprocedumandatarbiuationtbatBatemanwaspresematthe
tmnaronndncartbe4BOFonthatdayandthattheyundmtoodeachother’slocaﬁonmdthc
order of moves they would make. Bateman’s testimony confirms this. The GPS records support
the Grievant's and Bateman's testimony about where they met and how Bateman would proceed
first on the hot metal track and then the Grievant would use the tracks after him.

lhcArbitﬂorcmmclwesﬁomtheevidmuMsomcoommmicaﬁon,descﬁbedas
"mnvmﬁomL"betweenLocomoﬁwOpammdeaﬂCommmdwasupectedattheﬁme,
wthnﬂnRailCommmﬂCentuwoﬂdknowwhmOpmamrswmmdomddsafelydhect
their moves, It is highly unlikely that Bateman and the Grievant both would have made
arrangements for one waiting for the other at the turnaround, and changing switches and
alternately moving their equipment, all without any communication with Rail Command. In fact
BamnsaidthathetalkedtokaﬂCommmdmicedminglﬁsmp. He also testified that he
overheard Rail Command talk to the Grievant as well. He was not disciplined for moving his
equipment without clearance that day, a fact which lends credibility to his vergion of the events.

TheCompanyugues,howeva,tbatBnem’swaﬁmmdemtbeoonsidmedmdl,
bweuseitwasnotpmmmdduﬁngthegrievanceprooedm. The parties have a procedure
whichmqui:mﬂ:edevelopmumofimpmmmfncmmdugtmmmorwubimﬁmmdin
manycase&,ﬁnpoﬂmtevidmccofthismnNe,rdsedsolateinﬂleprwms.wouldmtbegiven
much if any weight, Batananpmvidadseva'alconvincingugmnmabomwhyhedidnot
eomefomudwﬁa,inchﬂhghisaﬁmmedimlmblmﬂmdmmdhisfmamdhis
dislike for the Grievant. More importantly, however, the Company’s primary Witness on this
issm.hvin&mm&d%ﬁmmywmyo&ukindofevidencemthisissmdmingmy
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investigation in which the Union was involved, or during the gricvance meetings either. His
i!nportamwSﬁmonyonthisismewasﬁmMﬂmdatarbitraﬁontoo. Therefore, because each
putyhmrqumedmeArbimmmnsidmeﬁdmwmgardingimpothfacwmwdfm
thcﬁmtimemuhiuaﬁonbyeyevvimws&gtheArercomludwmatthepmﬁahavewaived
-whhmgardwthisissmandﬂﬁsgﬁwmce—miaadhﬂmmmewmmﬂlmqnimm
regarding presentation of this evidence during the grievance procedure. In addition, since the
Compmyhmﬂwbmdmofpmofandwaspemﬁuedmmsemwng’smsﬁmmyfmtheﬁm
ﬁmenubiuaﬁon,medemmdsofdnemooessformuﬁngafnirhmﬂngpmmittheUnima
muombleopponmitywmbmthisnewtesﬁmony,includinsmsenﬁngBmmm’s testimony.

E\mhemom.MmagcmcmhadtheoppoﬂunitywinterviewBatunmmmhmﬁerinthe
process. lheGﬁevamidenﬁﬁedhimdudngthesecondmpmecﬁngofth:gﬁwmepmeedm
as being present during the incident that day. This grievance meeting was held shortly after the
incident occurred. The Grievant likely would bave identified Bateman sooner, if the Grievant
hadbeenimuviewedinmythoroughinvesﬁgnﬁonoftheincidcnt.othntbmoncortwobﬁef
telephone calls that took place right after the incident. No information was presented about
Management’s investigation, other than belated reports of these brief telephone calls, during
wﬁ&hmﬁnﬁ:pﬂmmmmmmcﬁevmfsmmmmemm
station on a red light. Athmoughinvesdnﬁonofﬂwclemmcetommmiuuewouldlnve
mdudednanﬁnimm,minta'viewoﬂheGdendwwdaﬁuﬂwmﬁdcmwcmed-by
Mmgemmpmomdmtimmediatnlyinvolvedinthcinddem,asmmmwm
Whmimmediuempavimwhomwmnyinvomdinmhcidmwnductminvesdnﬁon
inﬂ:eheatofthemomentthemhmybeminmﬁgaﬂonwithmwmplmmdmﬁab!c
results, TBesupuvimhmshonldhavebemhnuviewedaspmoftheinvasﬁgaﬁmifthcy
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had immediate information about the incident Very likely an interview of the Grievant would
have led to an interview of Bateman, and it ig likely that that would have led to a review of the
audiotapes of conversations between Rail Command and both Operators regarding the incident,

The Arbitrator has considered the evidence, provided by several Management Witnesses,
thnttheGrievantdidnotdirecﬂystated\n-ingthegxievancepmcedm'ethathehndclemnoeﬁom
Earving to proceed back to the 7 Blast Furnace. The Employer argues that no further
investigation was necessary, including any review of the audiotapes. In order to meet the
reqldrem:msofj\mwhowevu,meEmployummtwndmnhmoughhwesﬁgaﬁm before
discipline is imposed. Althoughaddiﬁonalfnctsmaybedevelopeddmingthcgrizvance
pmwdme,thegdwmpmccdmaoccmoﬂyaﬁertheemployeehasbcmmrmmmd,md
cannot be relied upon as a substitute for an impartial investigation. The parties here have not
traditionally used the grievance procedure in this way. By the time of the grievance procedure
hen:.forexamplc,ﬂ:cGrievamalreadyhadbecnterminmed,nndﬂmeUnionandtheGricvam
maywellhavcbcenmostfocusedonpmvidinginformaﬁonotherthmhisownclnimxﬂmcoﬂd
support and corroborate the Grievant’s posiﬁonﬂmhehadclmnce-—informnion, for example,
thstcouldbepmvidedbyBamnanorthmughreviewingﬂmmpes. A thorough, impartial
hvuﬁpﬁ@%ﬂdhawfmdmammmmpmlmmiveviewoftheﬁmdamemﬁmof&e
inddmmchﬁmgwhmmmmambyﬂepxqum,whmmhlmmoﬁwmmm
Whowaspr&lent.whomidwhatmwhomwdthmgmﬂtothcmovmems,mdwhenthe
Mmemswu'emade,alongwithanyomimemrdwmfacts.

The Company argues that the Union did not raise the adequacy of the investigation before

the arbitration hearing, However,dmingtheg'ievmceproeedmeﬂernioncleNydispmedﬂm
Company’s claim that the Grimmmovedonthehotmcmlmckwithomclwance,md
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requested additional information that the Company had not considered in its brief investigation.
Thempcsmighthsveresomdthefacm:lqmsﬁons,especidlywhmpaimdwiththc GPS
mords.anditisnotclearwhytthompanydidnotprovidethmattlmtpoiminﬁme. One of
ﬂleprhnarypmposesofrecordingsmhcouvmaﬁonsistomnkcthemavaﬂable in investigations
over incidents like this one. Developing such facts is especially important when an employee’s
job is on the line.

IheArbiuuordoesnotcomlndn,aﬂerﬁstcningmtheMmmthmmefaﬂmw
condmtamomthomughinvesﬁgnﬁminthismsemmﬂysupmmaﬁndingﬂmthc
MMWOEcialsinvolwdintlﬁsdispmewm“outtoget”theGﬁevm. Nor is it clear that
thecleamnceismwaspﬂedontopofthcredlightviolaﬁonjustinordertocnsmthe
Grievant’s termination, as the Union argues. It is just as likely that the Management officials
concluded very quickly that they understood clearly what had happened and decided that there
was 00 need for any further investigation. However, incidents may not be as simple and clear as
theyseeminﬂ:emomengmdnmonmmpmhmsdvehnpuﬁalhvesﬂuﬁmpmvma“nmhm
Jjudgment,” particularly when anemployee’seuverwiththeCompanyishoinngimwd.

mUnionarguesthatbothﬂleGﬁevmtmdBatcmmhadgmna]dmmcemoomplete
theirmovasonthehotmeta!umk.mlmgastheywmhedomfotmhotbu. Perhaps a maore
ﬂmoughhvesﬁgnﬁomhcmdingamﬁewof&emdiompeamnmmmownwmaﬁngdse.
Howevu,theCompanybeusmcbmdenwmvidewnvimingcvidmeonaﬂofmeimpomm
ﬁﬂsmmytomﬁnmcchmgemnmeGﬂMmovethhommclm.
ThcrefmtheCmnpanymustemblishinmiscascthnthmwasinﬁctaclearm!eorpolicy
mquiringtheemployeetoobminsomepnﬁculartypeofpermimiontomoveonﬂmmk,thm
theGﬁevamkncwofthispoﬁcynndthathedidmwomplywiﬂniL There is not sufficient
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convlncingcvidenceonﬂxisrecordto&abliahthattheGﬁevan:didnothaveclearancetomove
tbmday,givmmccvidmupresmwdatubinﬁmmdﬂmlooscmeedmineﬁbmnthe

time,

Asforthcwondchmgc,ﬂ:cCompanyhaschmdtheGﬁwmtmmovingﬁlnPugh
ladles on reil cars into the hot metal staﬁononamdﬁght,evmthoughhewassupposedtomove
them only on a green light. TheGdevanthasconsistenﬂystatedthnthemistakenlymovedthe
Pughhdlecarsonawdﬁghmhinkingthnthewasmovingthamonmcmﬁght. He testified
mmamuhcmlizedhismimka,hebmeﬁighmedabommcdmm.blmkedmem
ladle cars and left the area.

Euving’swmmsm:mengmovidedmenmmﬂmaﬂatheinddmwthathc
conchxdedthatﬂchﬁevanthaddeﬁbcrmlyconﬁnuedwmovethePughhdleslntothehot
memlstaﬁon.aﬁcrdiscoveﬂngtlmtthelightwasmdandnotmen. This appears to be the basis
forhisounchmionthatthe(iﬁevantengagedinawillﬁﬂanddcliberateviolaﬁonofﬂ:esafety
rule. 'IheGrlevan:tesﬁﬂedatarbitmtionthathewasdoncmovingmecarsinml:laceinthchot
mcmlstaﬁonbeibrehemalizedthﬂtheﬂghtwasred.

Thmthueisuignlﬂmndiﬂ’umceinhmdwermmlywhnhnppemdﬂmday.
ThaUnionuguathnthisincidamhouldhawbemtmadasa“neumiss"hddmm
tharoughly investigated. However, that was not done in this case, Neither the Grievant, the
employees at the 4 SPstaﬁon.mxanyoﬂwranployeewasinmrvicwedabom:xacﬂywhm
occurred that day, Nooncmtothesitcmamnﬂnetthﬂevant'schimabomthestemn
wndiﬁmstay.m&oughﬂneﬁPmﬁmmplommponedthatdwydidnmmth:
Grievant's cars pass in front of them.
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It is not clear what motivation the Grievant would have for moving the cars deliberately
in an unsafe manner, Hetesﬁﬁedwithomcomadicﬁonthnwhenmovingthemghhdlem
intothehotmetalstaﬁonhcwasrequiredtoﬁdeonthePnghlndlecaritselfandrcmotelycontrol
the locomotive, RidingtbcPughladlewplacedhiminsigﬂﬁcmtphysicaldmgerifthecars
hadeollidedsharply,inawaythatwouldspillmolteniron. Under these circumstances it is
difﬁculttoconclndeﬂmthemoﬁvaﬁonsmggeatedbmeaganem—angcrathavingtoleave
hishmch,oradenirctodotlﬁngs"hisway"-couldpossiblybeworththeGﬁevantriakingmh
extreme physical danger. Noristhnccvidmcethatﬂ)eeﬁcvamhadenagedinothcrﬁskyor
hotheaded behavior in the past that would make such a motivation more belicvable.

It appears that Management's conclusions regarding the Grievant's actions that day were
based on a brief telephone conversation immediately following the incident. There is sufficient
evidencctoconcludethatﬂchrievantdidcmcrthehotmemlsmiononaredlight. Without any
further evidence that might have emerged from a more thorough investigation, however, the
Arbitrator cannot conclude that the Grievant deliberately violated the safety rule and purposely
wemthoughamdﬁgMWhenemcﬁngthchothmﬁon,mdthenmnﬁmedmpushthem
south into the station after realizing that the light was red. In addition, there was no evidence
thathewasspeedhg.orviolaﬁnganyothcrsafctynﬂesatﬂﬁsﬁme. Perhaps a more thorough
investigation would have shown something different, While the circumstances may not have met
theCompany'saitaiafora“nearmiss”inddent,itwouldhavebeenreasombletooonduct
mmeinveﬁgaﬁonhnoanywndiﬁomthatmathcconnibumdmthismusmimke. As
discmdabovgwhatevcmvuﬁgaﬁonmwnducwdledwthcﬁﬁwm’smmimﬁon On
thismmd,meremwommyumesolvedmmﬁonsforﬂxembimmcmdudcmmc
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mislakcrcsultedfromadeljbemtcorwantondimgardonthcpanoftthrievantfurﬁe safety
ofhimselforothersorﬁorCompanypmpenyonthcdayinqnesﬁon.

Although a thorough investigation would likely have resulted in a clearer factual picture
here, the Arbitrator concludes, however, that the Grievant’s own admissions regarding the
incidentmsufﬁcimtfortheCompanytoeonch:dethathccomimdanactofncgligence
muiﬁngdisciphewhmhecameinmﬂwhotmmldeﬁvuymonamdhght The Grievant is
mq\ﬁmdwmiscahighlmlofwuimandmwhmparfommgmopmﬁmoﬁhismm
wmmewanummofmlummhm&onmymmhseﬂmwlnywhimuwm
to other employees, and/or sigtﬂﬁcamdamagetotheCompmy's property. If the conditions were
mmuaﬂystemythatdaythenthcﬂﬂemthadmmampon&'bﬂhymmakemtbmthe
ligh:wasgmen,ortocallﬂxestsﬁonemploymforconﬁmaﬁon. Furthermore, Management
reasomblyexpemdhimbwmmampetﬁwrimmediatdyuponmognidngmenﬁmm
mmygmdmasons,includingeﬁmmuﬁngmymsafecondiﬁomﬂmmyhaveconm'bmdtohis
mistake, Thmfom,thcArbinatotconcludcsthmManagemmtdidnotmakeamismkein
cmdudmgmnsigniﬁcmdiscipﬂmisapmpdmfortheGﬁwmmedngﬂ:ehotmem
station on a red lLight.

mmymﬁnbgqmﬁmhmmmmmmemﬁmmhy. The
GiMWmdiMargedforﬁolsﬁngMomajmmynﬂes.mdmmknmwfﬁdmwim
wsupponmofthetwochmges,mgmdingthehckofclemmonﬂ:chotmmlmk In
addiﬁan,mmismtsuﬁdmeﬁdmmembﬁshthmtthﬁmﬁnﬁmymddeﬁbuame
viohtedsd'mypmmuﬁnmmingmoﬁngmamdﬁghthnothchmmmImﬁomashis
supervisor concluded. Abmﬂmsetwoﬁmom,itisnmclearthatMmgmcmwmldhave
imposed termination on the Grievant.
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This is true even considering the Grievant's past disciplinary record, His prior discipline
under the same rule does demonstrate problems regarding negligence or inattention to his duties
on three occasions. However, that record does not demonstrate a significant pattern of
care]wsncsswithregmdtosafetyproccdmes,asonlyoncincidcmmbeﬁewedasasafety
violation rather than a performance problem, i.e. running over a switch. There was sufficient
evidencetombﬁshﬂ:atnmningoverammhisamimkethatmmylmomoﬁveOpcmom
maks at least once at some point in their careers. In addition, all of the Grievant’s former
disciplineoccmredovcrafewmonﬂlsin2008.twoandahalfyearsbeforcﬂ1cincidentatismc
here, Baseduponaﬂofthecvichnce,theCompanyhasnmembﬁshcdﬂaatthismdism
serious as to support just cause for termination.

Nevertheless these prior violations of the rule against carelessness and negligence — as
well as the potential serious consequences of the Grievant’s mistake here — were legitimate
cancerns for the Company to consider in assessing the proper level of discipline. The
termination will therefore be reduced to a 10-day suspension. To the extent that this discipline
may be more severe than the regular next step of progressive discipline, it is justified by the
serious nature of the mistake made by the Grievant.

Thismmedydoesmtwnﬂiawiﬁnhcothm”bimﬁmawmﬂssubmimdmmisdismne.
InsomcofthearbiuuﬁonmrdsmlieduponbytheCompanyhem,theemploymhadalonger
ormoresuionshistoryofsafetyviolnﬁonsleadingtotmmimﬁon. In other cases presented by
the Company from the railroad industry, employees violated rules that they clearly should have
understood would result in termination for a first offense. No evidence was introduced
demonsmﬁngthmthenﬂmmimuehmfaninmthismgorymArwlorNﬁml.
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AWARD

Jeanne M. Vonhof
Labor Arbitrator

Decided th?%ny of June, 2012.



